The Current Law on ADR
by James R. Keller
Introduction
This Article presents the current law on arbitration and mediation based upon rulings
from the courts that most directly affect mediators, arbitrators and trial attorneys who practice
ADR in the State of Missouri. The focus is on recent opinions from the United States Supreme
Court, the Eighth Circuit Court of Appeals and Missouri’s appellate courts. Virtually all case
law concerns arbitration rather than mediation.
The United States Supreme Court continues to support, even encourage arbitration.
During one recent oral argument, the high court quizzed counsel on the parties’ willingness to
resolve their disputes through arbitration.1 The Supreme Court then expressed “hope” in its
written opinion that the parties would agree to binding arbitration for all remaining issues.
In Missouri, many of the state’s premier courtroom trial attorneys recently turned to
binding arbitration to resolve their disputes over their attorney fees to be paid for tobacco
litigation.2 The arbitrator award was $111,250,000, a result meriting attention from even the
most skeptical as to whether “big awards” are possible in arbitration.
I.

The Agreement to Arbitrate
It is axiomatic that binding arbitration requires a written agreement to arbitrate. Absent

such an agreement, disputes are resolved in a court of law or equity. The courts liberally
construe an arbitration agreement and resolve all doubts in favor of arbitration.3 A motion
compelling arbitration will be granted unless it may be said with “positive assurance” that the
arbitration provision is not susceptible of an interpretation that covers the asserted dispute.4
A letter from counsel responding to a request for arbitration that stated that arbitration
was a “workable process for resolving this dispute” and then requested a discussion of the
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ground rules for arbitration was sufficiently binding to create an agreement to arbitrate.5 An
arbitration provision survives an employee’s termination even after the other provisions in the
employment agreement no longer apply.6
Typically, broadly worded arbitration provisions will cover all anticipated disputes and
are enforced by the courts to address a myriad of claims. An example is an arbitration clause
that applies to “all disputes, controversies or differences arising out of or in connection with this
agreement or the making thereof.”7 Another broadly worded provision calls for arbitration of all
disputes “arising hereunder.”8
If an arbitration provision is broad, the court analyzes whether the dispute relates to the
subject matter of the agreement and if so, the court will send the case to arbitration.9 By
contrast, courts will not compel arbitration where an arbitration provision is narrow and does not
cover the claim in dispute. If the clause is narrow, the court determines “whether the dispute
involves an agreement collateral to the agreement contained in the arbitration clause.”10 For
example, a letter of understanding that is separate from the main contract and its arbitration
provision does not bind the parties to arbitration absent incorporation by reference.11
Similarly, if the dispute involves a narrow arbitration provision and the claims do not
raise any issue requiring reference to or construction of the agreement containing the arbitration
provision, then the dispute is not subject to binding arbitration.12 The arbitration provision in a
collective bargaining agreement that provided for arbitration of any matter that relates to an
interpretation of the agreement did not cover a former employee’s allegations that a resignation
was due to some irrational behavior caused by an unspecified illness.13 Tort claims often involve
issues where the resolution does not require reference to or construction of the agreement
containing the arbitration provision, and thus they generally are not covered under a narrow
provision.14
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Courts are reluctant to enforce an arbitration provision that provides that one side can
invoke arbitration but the other side does not have that option.15 Lack of mutuality can expose
the clause to a finding of unconscionability. Courts also will deny a motion to compel arbitration
where the amount in dispute is below the threshold amount specified to arbitrate.16
A frequent challenge is that the arbitration provision does not allow the arbitrator the
authority to award all relief that could be available in a court of law. Issues relating to any
potential limitation on recovery go to the merits of the dispute rather than whether the arbitration
provision is enforceable. Decisions on the merits are for the arbitrator, not the court.17
An arbitration clause only produces binding arbitration if it so states.18 Parties also need
to specifically incorporate (rather than merely reference) another contract containing an
arbitration clause if they intend the arbitration clause to apply to their contract.19
A.

Court Jurisdiction
The courts routinely exercise their jurisdiction to decide the “gateway question” of

arbitability; namely, whether the parties have entered into a valid and binding agreement to
arbitrate.20 The court’s role in deciding this issue is limited, however.21 If the court decides in
favor of arbitration, the matter then proceeds in arbitration without further court involvement.
Consequently, an arbitrator (not the court) will decide the legality and enforceability of
an arbitration agreement that prohibits punitive and exemplary damages in a case where claimant
has requested treble damages under RICO.22 The Supreme Court defers to the expertise of
arbitrators even over its own federal judges to resolve issues on statute of limitations, notice,
laches, estoppel and other conditions precedent to an obligation to arbitrate.23 Also, questions
regarding the unconscionability of an arbitration provision typically rest with the arbitrator, not
the court.24 There are times, however—see II. A. Venue, for example—when the court will rule
on whether an arbitration provision is unconscionable.
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Challenges to the jurisdiction of an arbitrator are either (1) procedural, (2) substantive
jurisdictional or (3) relate to the merits of the arbitrator’s decision.25 Courts decline to address
issues regarding procedural arbitability. Substantive jurisdictional challenges involve the
gateway question whether the parties agreed to arbitrate. The courts have jurisdiction to decide
this issue. By contrast, the courts “refuse” to exercise jurisdiction to review and reconsider on
the merits an arbitrator’s award.26
A dispute whether an employee complied with pre-arbitration provisions in a grievance
procedure as a prerequisite to pursuing arbitration is a matter of procedure for the arbitrator, not
the court, to decide.27 The courts repose great confidence in an arbitrator to decide a wide range
of issues, including federal statutory claims.28 While an occasional judge may still bristle at the
concept that arbitrators have broad decision-making authority, the appellate courts have cast
those judges as reflecting “an outmoded judicial hostility to arbitration that the Supreme Court
has consistently rejected.”29
Missouri’s courts are not available to review a dispute on a matter that is being arbitrated
outside the State of Missouri, provided the arbitration agreement specifies arbitration in a state
other than Missouri.30 This requires parties to be careful in considering the location for the
arbitration hearing for only those hearings that take place within the State of Missouri will allow
enforcement or redress in Missouri.31
B.

Non-Signators to the Arbitration Agreement
Generally, a non-signator to a contract containing an arbitration provision is not bound to

arbitrate. There are exceptions, however, as noted recently by both Missouri’s appellate courts
and the Eighth Circuit Court of Appeals. For example, a non-signatory party to an arbitration
agreement can be bound to the arbitration provision if he or she is an agent of one of the signing
parties or is a third-party beneficiary of the contract.32 A third-party beneficiary to a contract is
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someone who did not expressly execute the agreement but benefits from one or more of its
terms.33
A non-signatory can enforce an arbitration clause against a signatory when (1) the
relationship between them is sufficiently close that only by permitting the non-signatory to
invoke arbitration may evisceration of the underlying arbitration agreement between the
signatories be avoided, or (2) the signatory to a written agreement containing an arbitration
clause must rely on the terms of the written agreement in asserting its claims against the nonsignatory.34 The test for determining whether a non-signator can enforce a signator into
arbitration is different from the test for determining whether a signator can force a non-signator
into arbitration.35
C.

Waiver of Arbitration
One or more parties to an arbitration agreement can waive the right to arbitrate. Waiver

occurs when the party (1) knew of an existing right to arbitrate; (2) acted inconsistently with that
right; and (3) prejudiced the other party by his or her inconsistent acts.36 The courts often focus
on the prejudice component in determining whether a waiver exists.37 Seven-38 and nine-month
periods39 between filing a lawsuit and then filing a motion to compel arbitration are not
necessarily of sufficient duration, absent other factors, to constitute a waiver.
II.

Factors Affecting Arbitration
Both arbitrators and the courts face a number of unique issues presented by virtue of

arbitration. Among other items in recent years, the courts have considered:
A.

Venue
Arbitration provisions frequently specify where the arbitration will occur. The court may

strike a venue provision if the location places an undue burden on a party, particularly if the
agreement is between a business and a consumer.40 A Missouri appellate court struck down the

5
PDF created with FinePrint pdfFactory Pro trial version www.softwarelabs.com

venue portion of an arbitration provision requiring the purchaser of an automobile in Missouri to
arbitrate the dispute in Arkansas, finding it to be a contract of adhesion and unconscionable.41
B.

Punitive Damages
Arbitrators decide issues concerning punitive damages including whether an agreement

prohibiting the award of punitive damages is unenforceable.42 The Eighth Circuit affirmed an
arbitrator’s award of $6,000,000 in punitive damages even though the actual damages were only
$1,000 in statutory damages, $1,000 in actual damages, $22,780 in attorney fees, and $9,300 for
the cost of the arbitration.43 Missouri’s Western District upheld an arbitrator’s award of punitive
damages of $50,000 in addition to $50,000 in actual damages relative to a construction dispute
over a house.44
C.

Attorney Fees
The Eighth Circuit recently upheld an arbitrator’s award of attorney fees based upon

breach of contract in the amount of $215,480.82 for fees paid to a major law firm for services
prior to the breach and an additional $359,861.55 for fees paid to that same firm for services
after the breach.45 As the Eighth Circuit noted, “the district court erred in substituting its
remedial judgment for that of the arbitrator.”46
The Eighth Circuit also upheld a district court’s decision to confirm an arbitrator’s award
denying attorney fees. The arbitrator found the dealership agreement to be a contract of adhesion
and unconscionable as regards the provision that provided that the prevailing party could recover
all costs and attorneys’ fees.47 Kawasaki, even though victorious in arbitration, could not
recover costs and attorney fees of $1.7 million.
In the only reported decision from the Eighth Circuit overturning an arbitrator’s award
based upon manifest disregard of the law,48 the Eighth Circuit affirmed a district court’s decision
to vacate an arbitrator award of attorney fees because the panel expressly recognized that the law
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did not support such a recovery but awarded the attorney fees anyway. Manifest disregard of the
law does exist where an arbitration panel cites relevant law, but then proceeds to ignore it.49
This rarely happens.
An arbitrator’s award of attorney fees also may be vacated when the fees related to
litigation previously decided by a Missouri court rather than to attorney fees generated in the
arbitration itself.50
D.

Arbitrator Fees
The courts examine carefully how an arbitration provision addresses the payment of an

arbitrator’s fees and on occasion courts will strike such a provision. Recently, the Eighth Circuit
decided that a pension plan that required that arbitrator fees be split equally between the parties
was not in accord with ERISA’s statutory framework and discouraged the pursuit of many
legitimate claims by those who cannot afford such costs.51
E.

Class Action
The United States Supreme Court recently decided that an arbitrator can decide whether

to certify a proceeding for class arbitration.52 This affords an arbitrator considerable authority
and responsibility in determining what previously was thought to be within the exclusive
parlance of the courts.
F.

Replacing an Arbitrator
On occasion, an arbitrator must be replaced due to illness, conflict or other unavailability.

The Eighth Circuit, departing from several other federal circuits, has concluded that where the
arbitration provision is silent about what to do in this instance, the court shall designate a
replacement arbitrator.53 Some other federal circuit courts have taken a different approach and
concluded that if an arbitrator needs to be replaced, the entire panel must be replaced and the
arbitration start anew.54
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G.

Delegation of an Arbitrator’s Authority
While the parties may agree to arbitrate virtually any dispute, there are certain matters

that cannot be delegated to an arbitrator. One example is a labor agreement involving a public
entity. Per Missouri law, wages and hours for public employment in Missouri must be
established by statute or ordinance and cannot be the subject of bargaining or arbitration.55
H.

No Private Cause of Action Against Arbitration Tribunal
Disputes in arbitration occasionally prompt a party to file a collateral lawsuit naming the

arbitration tribunal as a defendant. Consistently, courts around the country have taken the
position that arbitration tribunals are immune from such lawsuits, at least to the extent covered
by the administrative actions that they perform.56 Missouri’s appellate courts have not yet
expressly ruled on this issue.
I.

Discovery in Arbitration
The courts allow arbitrators sole discretion to interpret an arbitration provision and

determine what discovery will be permitted in advance of the arbitration hearing.57 Thus, an
arbitrator will decide discovery issues such as whether and the number of depositions that parties
may take and such decision will not be reviewed by a court.58 Discovery requests within an
arbitration proceeding can supersede an individual employee’s privacy interests and require that
information contained on his computer be part of the documents to be produced to the opposing
party.59
III.

Litigating the Award
A.

Applicable Law (Federal or State)

The Federal Arbitration Act (FAA) controls all arbitrations that involve interstate
commerce, which the courts have broadly construed to include a wide range of activities.60
When both the FAA and Missouri’s Arbitration Act are applicable, the courts will apply the
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FAA. A court is not bound, however, by the procedural provisions of the FAA and can apply
Missouri’s procedures to the extent they do not defeat the rights granted by Congress through the
FAA. 61 The FAA, while expansively applied, does not provide an independent jurisdictional
basis for filing a suit in federal court.62
B.

Enforcing and Upholding the Award

Both the FAA and Missouri’s Arbitration Act set forth the precise and limited grounds
when an arbitrator’s award can be challenged in court and vacated.63 In addition to the
statutorily prescribed reasons, the federal courts have engrafted by case law two additional
grounds when an award can be vacated. The grounds are an award that is “completely irrational”
or “evidences a manifest disregard for the law.”64 Otherwise, the courts will confirm an
arbitrator’s award even when the arbitrator committed serious error provided the arbitrator
arguably construed or applied the contract or acted within the scope of his or her authority.65
Given the limited grounds to challenge an award, a court’s scope of review is “among the
narrowest known to the law.”66
Consequently, the courts have considered in the past several years vast challenges to an
arbitrator’s award.67 Yet, an arbitrator’s award virtually never is overturned.68 The courts’
enormous deference to an arbitrator’s decision is part of the process and “exactly what” the
parties agreed to by electing to arbitrate.69
C.

Standard of Review for the Appellate Court

An appellate court’s review of a matter of arbitability is de novo.70 The courts apply the
usual rules of contract interpretation. But, given an arbitrator’s expertise and the process of
arbitration itself, the courts extend “an extraordinary level of deference” to an arbitrator’s
decision.71
D.

Res Judicata
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An arbitrator’s findings can provide the defense of res judicata in a subsequent lawsuit.72
This requires a careful and somewhat unusual preservation of the record at the arbitration stage.
Arbitrations typically are informal, do not include a court reporter, embrace relaxed rules of
evidence and a limited record on exhibits and other evidentiary matters, none of which bodes
well for making the kind of record necessary to establish a defense of res judicata.
E.

Collateral Estoppel

An arbitration award also serves as a final judgment for collateral estoppel purposes.73
This can prevent a party from later advancing related allegations and causes of action in a court
of law. For example, a former employee may be collaterally estopped from litigating claims
against a union for alleged breach of the duty of fair representation by failing to take his
termination grievance to arbitration, where that employee’s underlying claim against his
employer was barred by res judicata.74 An arbitrator may also be required to give a related
“judgment” collateral estoppel effect.75 And, findings in an arbitration proceeding may be
presented to a jury in a subsequent lawsuit and collaterally estop a party from disputing those
findings.76
IV.

Mediation

Everyone involved in lawsuits in federal court now knows that court-ordered mediation
sessions must be conducted in good faith involving counsel and representatives who have serious
and real authority to settle.77 Recently, a lawyer’s misconduct in a state-court mediation session
contributed to a three-year suspension from the practice of law for that attorney.78 He had
directed profanities at opposing counsel and the party during mediation.
The courts continue to encourage the use of mediation to settle cases. In one recent case,
the final settlement agreement proposed additional provisions not in the handwritten agreement
that was executed at the end of the mediation. The additional items included a provision on
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confidentiality, release of liability, disclaimer of fault, non-disparagement, and reinstatement or
reemployment. While one of the parties balked at these new terms, the court upheld the final
version of the settlement agreement, finding that it was not materially different from the one
agreed to during mediation.79
The assessment and payment of the mediator’s fees and his or her related costs often fuel
heated disputes about who will pay for them, particularly in domestic relations cases. Missouri
statutory law provides that the court may assess mediation costs against any party as part of the
court costs.80
Mediation is not a license for attorneys to marshal whatever manpower they desire and
then expect to be reimbursed once they become the prevailing party. Attorney fees can be
recovered for the time spent in mediation. However, a court will review carefully a prevailing
party’s attorney fees and related costs, including those expended in a mediation.81 One court
recently found the use of three attorneys by one party at a mediation to be unreasonable and thus
disallowed part of the attorney fees, even though that party prevailed in the lawsuit.82
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