


























































































































§15.127 ALTERNATIVE DISPUTE RESOLUTION

Court concluded that the parties could not extend the court’s grounds
for review beyond the express and limited items set out in the FAA.

R. (§15.127) High/Low Arbitration and Baseball Arbitration

In some tort cases, counsel may decide to enter into an agreement in
advance of the arbitration setting a range or limit of what the
ultimate award will be. This is known as high/low arbitration. One
side picks a high number. The other side picks a low number. The
picks are not disclosed to the arbitrator. If the award exceeds the high
number, the award is reduced to the amount of the high number. If
the award is less than the low number, the award is increased to the
amount of the low number. If the award is between the high and the
low numbers, the actual amount of the award will stay in place and is
binding. '

Some litigants in the past have found this procedure to provide
comforting limitations that will marginalize potentially unanticipated
extremely high or extremely low awards. On the other hand, many
litigants find this process to be too restricting. They prefer that the
arbitrator simply enter an award, which is the final result.

Another form of potential compromise arbitration is known as “final
offer arbitration” or “baseball arbitration.” As discussed in Cagan v. -
Master Home Products Lid, 193 S.W.3d 401 (Mo. App. E.D. 2006),
final-offer arbitration “restricts the arbitrator to choosing the final
offer made by one of the parties.” Id. at 406. The arbitrator selects
one side’s number as the award. This is sometimes called baseball
arbitration because it is frequently used in major league baseball
arbitrations. This form of arbitration is designed to motivate each
party to negotiate in good faith and attempt to compromise to create a
final offer that the arbitrator will select as more reasonable. In
conventional arbitration, the arbitrator can select either party’s
position or arrive at a different number. “In contrast, final offer
arbitration limits the arbitrator to picking only one of the final offers
as an award.” Id.

S. Practice Suggestions
1. (§15.128) Place for Arbitration Hearing
One of the benefits of arbitration is that many locations may be

available for the hearing. Typically, the hearing is less formal and
can take place in an office or conference facility. Counsel need to
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ALTERNATIVE DISPUTE RESOLUTION §15.129

‘be careful in designating in the arbitration provision the location

2009

for the hearing. Missouri’s courts are not available to review a
dispute on a matter that is being arbitrated outside the state of
Missouri, provided that the arbitration agreement specifies
arbitration in a state other than Missouri. Govt e-Mgmit.
Solutions, Inc. v. Am. Arbitration Ass’n, 142 S.W.3d 857 (Mo. App.
E.D. 2004). Thus, only those hearings that take place within the
state of Missouri will allow for enforcement and redress in a
Missouri state court. See Teltech, Inc. v. Teltech Commce’ns, Inc.,
115 S.W.3d 441 (Mo. App. W.D. 2003).

In PerfectStop Partners, L.P. v. U.S. Bank, 231 S.W.3d 260
(Mo. App. W.D. 2007), the Western District held that a Missouri
trial court lacked subject matter jurisdiction under the MUAA to
stay an arbitration in another state. The Western District stated
that, because the trial court lacked jurisdiction to stay a Texas
arbitration, a Missouri appellate court also lacks jurisdiction on
that same issue. PerfectStop Partners, 231 S.W.3d at 268 (citing
Gouv't e-Mgmt. Solutions, 142 S.W.3d 857).

2. (§15.129) Preparing for Arbitration
Shortly after being appointed, arbitrators almost invariably hold
a preliminary hearing and scheduling conference with counsel
(and sometimes the parties as well) to discuss a variety of matters
to prepare the case for hearing. It is at this point that counsel
should consider their own checklist of items to see that they are
either covered or unnecessary. Items to consider discussing at the
preliminary hearing and scheduling conference include the
following:

e The need for an additional preliminary hearing

e Amendment of any claims or counterclaims

e Joinder of any additional parties

e Motions to dismiss and other preliminary motions

¢ Discovery, including exchange of documents and depositions

e Retained experts, use of expert witnesses, and potential
expert reports and depositions
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§15.129 ALTERNATIVE DISPUTE RESOLUTION

e Prehearing disclosures, including witness lists and exhibit
lists v :

e Potential stipulation of uncontested facts
¢ Date and time of hearing

» Form of the award

» Stenographic record

Rule R-26 of AAA Commercial Rules covers a stenographic record
as follows:

Any party desiring a stenographic record shall make arrangements
directly with a stenographer and shall notify the other parties of these
arrangements at least three days in advance of the hearing. The
requesting party or parties shall pay the cost of the record. If the
transcript is agreed by the parties, or determined by the arbitrator to be
the official record of the proceeding, it must be provided to the arbitrator
and made available to the other parties for inspection, at a date, time,
and place determined by the arbitrator.

In addition, many arbitrators find it helpful in commercial and
construction cases to have counsel arrange exhibits for the
hearing in chronologic order in three-ring binders. Arbitrators
also emphasize that it is not important which party marks or
designates an exhibit. Therefore, the vast majority of arbitrators
encourage the parties to agree on virtually all exhibits and
submit them as joint exhibits, leaving a few exhibits to be
separately designated by the claimant and the respondent. Many
arbitrators admit virtually all exhibits, if not literally all exhibits,
into evidence at the hearing absent an arbitration agreement
requiring strict adherence to formalized court rules of procedure
and evidence.

Arbitrators typically request two witness lists. The first is a
preliminary list of all potential witnesses to be exchanged
between counsel and with the arbitrator or panel of arbitrators as
soon as possible. This allows the arbitrators to review and
determine if there are any potential conflicts or items that need to
be disclosed. The final witness list must be prepared and
submitted in advance of the hearing. Sometimes a party wishes to
call as a rebuttal witness someone not on any witness list. This
generally leads to the issue of whether the witness should be
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ALTERNATIVE DISPUTE RESOLUTION §15.130

allowed, and if so, what remedy, if any, should be provided to the
opposing side. There is no litmus test to guide arbitrators and
parties when this happens. Many arbitrators decide to allow the
witness because one of the reasons to attack an arbitrator’s award
is-the exclusion of evidence. But having said that, the courts, as
discussed in §15.125 above, strongly support the decisions of
arbitrators, and if the arbitrator has in place a sufficiently
detailed scheduling order with specific deadlines for the
disclosure of witnesses, it seems unlikely that a court would

- overturn an arbitrator’s decision to exclude a witness not

disclosed in compliance with the arbitrator’s order absent other
circumstances and good cause.

In preparing the matter for arbitration, the parties and counsel
should also consider occasional status report conference calls with
the arbitrator to verify that they are on track in having the case
prepared for hearing. Attorneys are used to working with
deadlines and seem to respond quite well when they are

. periodically responsible for reporting to the arbitrator the status
-of discovery.

3. (§15.180) Presentation at Arbitration Hearing

_Arbitration hearings are less formal than court proceedings.

2009

Counsel should address in advance any specific concerns or
considerations, including appropriate dress, time periods for the
hearing, and witness attendance. At the hearing, the arbitrator is
in charge. Among other items, the arbitrator and counsel should
consider a number of items to facilitate the hearing, including the
following:

Managing the process
Examination of witnesses
Use of experts

Objections

Exclusion of evidence
Attendees at hearing
Dress/attire

Staying on schedule
Arbitrator questions

Use of affidavits

Calling an unlisted witness
Closing arguments
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§15.131 ALTERNATIVE DISPUTE RESOLUTION

It is not unusual for the arbitrator to ask one or more witnesses
questions during the hearing. This serves to clarify testimony
and, sometimes, to crystallize issues for counsel to consider.

Arbitrators need to exercise caution in not trying the case or
launching into areas not covered by counsel.

T. (§15.131) Posthearing Briefs

Posthearing briefs are discretionary and best utilized when there is a
particular factual point or legal point needing further clarification.
Arbitrators are generally aware of the law, but posthearing briefs
serve to provide specific legal information on very narrow topics that
may not be generally known to the arbitrator or panel of arbitrators.
Counsel should request posthearing briefs whenever they feel that
there is a specific point to be made in a brief. Because posthearing
briefs delay the ultimate award and add to the overall expense,
specific deadlines need to be set for posthearing briefs, and in many
instances, serious consideration should be given to imposing page
limitations on the briefs.

Because arbitration is more flexible than traditional court, proposed
findings of fact and conclusions of law may become part of a
posthearing brief or submittal, but this is the exception rather than
the rule. In addition, however, it is not entirely unusual for the
arbitrator or panel of arbitrators to ask specific questions of counsel
at the conclusion of live testimony to be answered in posthearing
submittals. Occasionally, additional evidence or information is needed,
and this, too, can be supplied in posthearing materials. “Flexibility”
should be the watchword in utilizing posthearing briefs, along with
common sense and specific goals in mind as to the purpose and
benefit of the briefs. ‘

U. (§15.132) Appeals

Both the FAA and the MUAA cover appeals. The FAA states the ‘
following: '

(a) An appeal may be taken from—
(1) an order—
(A) refusing a stay of any action under section 3 of this
title,
(B) denying a petition under section 4 of this title to
order arbitration to proceed,
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ALTERNATIVE DISPUTE RESOLUTION §15.132

(C) denying an application under section 206 of this title
to compel arbitration,
@) confirming or denying confirmation of an award or
partial award, or
(E) modifying, correcting, or vacating an award;
(2). an interlocutory order granting, continuing, or modifying an
injunction against an arbitration that is subject to this title; or
(3) a final decision with respect to an arbitration that is subject to
this title.
(b) Except as otherwise provided in section 1292(b) of title 28, an appeal
may not be taken from an interlocutory order—
(1) granting a stay of any action under section 3 of this title;
(2) directing arbitration to proceed under section 4 of this title;
(3) compelling arbitration under section 206 of this title; or
(4) refusing to enjoin an arbitration that is subject to this title.

9U.S.C. § 16.
The MUAA provides the following:

1. An appeal may be taken from:
' (1) An order denying an application to compel arbitration made
under section 435.355;
(2) An order granting an application to stay arbitration made
under subsection 2 of section 435.355;
(3) An order confirming or denying confirmation of an award;
(4) An order modifying or correcting an award;
(5) An order vacating an award without directing a rehearing; or
(6) A judgment or decree entered pursuant to the provisions of
sections 435.350 to 435.470.
2. The appeal shall be taken in the manner and to the same extent as from
orders or judgments in a civil action.

Section 435.440, RSMo 2000.

An appellate court’s review of a trial court’s decision on whether a
matter is subject to arbitration, on what happened during arbitration,
and on the award itself is de novo. Dunn Indus. Group, Inc. v. City of
Sugar Creek, 112 S.W.3d 421 (Mo. banc 2003). The courts apply the
usual rules of contract interpretation. But given an arbitrator’s
expertise and the process of arbitration itself, the courts extend “an
extraordinary level of deference” to an arbitrator’s decision.
Electrolux Home Prods. v. United Auto. Aerospace & Agric. Implement
Workers of Am., 416 F.3d 848, 853 (8t: Cir. 2005) (citing Boise
Cascade Corp. v. PACE Local 7-0159, 309 F.3d 1075, 1080 (8% Cir.
2002)). In Brotherhood of Maintenance of Way Employees v. Terminal
Railroad Ass’n of St. Louis, 307 F.3d 737 (8t Cir. 2002), the Eighth
Circuit stated that “our . . . review of the arbitration award itself is
among the narrowest known to the law.” Id. at 740. Notwithstanding,
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§15.132 ALTERNATIVE DISPUTE RESOLUTION

the court further noted that an “arbitrator’s procedural determinations
should be set aside by a court when the arbitrator is guilty of misconduct
or bad faith.” Id.

In Deiab v. Shaw, 138 S.W.3d 741 (Mo. App. E.D. 2003), the Eastern
District held that, before a party can appeal a trial court’s decision to
compel arbitration and stay further court proceedings, there must be
nothing further pending before the trial court. In Shaw, the parties
had filed a lawsuit and a counterclaim, which were both stayed.
Because the stayed actions were still pending with the trial court,
there was not a final, appealable order on the issue of arbitration.

The Eighth Circuit decided that an appeal of a denial of a motion
to stay divests the district court of jurisdiction under § 16 of the FAA.
Express Scripts, Inc. v. Aegon Direct Mktg. Seruvs., Inc., No. 4:06-CV-1410,
2007 WL 1040938 (E.D. Mo. Apr. 3, 2007). The Eighth Circuit
concluded that it agreed with the reasoning of the Seventh and
Eleventh Circuits and found the better rule to be that a notice of
appeal under § 16 divests the district court of jurisdiction during
the period of the appeal. In Burris v. American Heritage Homes, LLC,
197 S.W.3d 613 (Mo. App. E.D. 2006), the court noted that once the
trial court decides that the matter is subject to arbitration, it is not
then ripe for appeal. “Appellants may raise these issues later in a
proper appeal or an extraordinary writ proceeding. Moreover, it is
judicially economical to prohibit an appeal from an order compelling
arbitration, because the results of arbitration could render an appeal
moot.” Id. at 615 (citation omitted).

The denial of a motion to dismiss has been held to be appealable
when, in substance, it was a motion to compel arbitration. Clayco
Constr. Co. v. THF Carondelet Dev., L.L.C., 105 S.W.3d 518, 523
(Mo. App. E.D. 2003). Further, a “motion to dismiss is treated as a
motion to compel arbitration where it sufficiently raises the arbitration
issue before the trial court.” Fleming & Hall Adm’rs, Inc. v. Response
Ins. Co., 195 S.W.3d 458, 460 (Mo. App. W.D. 2006).

A good discussion of the mechanics of attacking an award by motion
and appeal can be found in Doyle v. Thomas, 109 S.W.3d 215 (Mo. App.
E.D. 2003). Doyle also discusses the correlation between the MUAA
and the FAA.
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ALTERNATIVE DISPUTE RESOLUTION §15.133
V. (§15.133) Waiver of Arbitration Rights

One or more parties to an arbitration agreement can waive the right
to arbitrate. Waiver occurs when a party:

e knew of an existing right to arbitrate;
e acted inconsistently with that right; and
e prejudiced the other party by that party’s inconsistent acts.

JBS Farms, Inc. v. Fireman’s Fund Agribusiness, Inc., 205 SW.3d
910, 913 (Mo. App. S.D. 2006); Kelly v. Golden, 352 F.3d 344 (8% Cir.
2003). The courts often focus on the prejudice component in
determining whether a waiver exists. Triarch Indus., Inc. v. Crabtree,
No. WD 61578, 2004 WL 941218 (Mo. App. W.D. May 4, 2004).

The courts have found that the following periods of time between
filing a lawsuit and filing a motion to compel arbitration were not of
sufficient duration, absent other factors, to constitute a waiver:

o Four months, Getz Recycling, Inc. v. Waits, 71 S.W.3d 224
(Mo. App. W.D. 2002)

e Seven months, Mueller v. Hopkins & Howard, P.C., 5 S.W.3d
182 (Mo. App. E.D. 1999)

o Nine months, Nettleton v. Edward D. Jones & Co., 904 S.W.2d
409, 410-11 (Mo. App. E.D. 1995)

But in Kelly, the Eighth Circuit found a waiver of a party’s right to
arbitration when that party initiated a lawsuit and failed to object
and to move to compel arbitration throughout a year of court
proceedings. The court determined that the other party had incurred
expense and experienced a substantial delay as a result of the
extensive litigation and would be required to extensively duplicate
efforts if the case then went to arbitration. Kelly, 352 F.3d at 349.

The Eighth Circuit held that it was for the arbitrator or panel of
arbitrators, not the court, to determine if a party to the arbitration
has waived its right to proceed in arbitration. Natl Am. Ins. Co. v.
Transamerica Occidental Life Ins. Co., 328 F.3d 462 (8t Cir. 2003);
see Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79 (2002). The
arbitrator is the one who decides allegations of waiver, delay, and
similar defenses to arbitrability.
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W. (§15.134) Class Actions

The United States Supreme Court has held that an arbitrator
can decide whether to certify a proceeding for class action. Green
Tree Fin. Corp.-Ala. v. Randolph, 531 U.S. 79, 90-92 (2000). This
affords an arbitrator considerable authority and responsibility in
determining what previously was thought to be within the exclusive
parlance of the courts.

X. (§15.135) Suits Against Tribunals and Arbitrators

Disputes in arbitration occasionally prompt a party to file a collateral
lawsuit naming the arbitration tribunal or the arbitrator or both as
defendants. Consistently, courts around the country have taken the
position that arbitration tribunals and arbitrators are immune from
these lawsuits, at least to the extent covered by the administrative
actions that they perform. Ozark Air Lines, Inc. v. Natl Med. Bd.,
797 F.2d 557 (8% Cir. 1986). Ozark Air Lines quoted with approval
Corey v. New York Stock Exchange, 691 F.2d 1205, 1211 (6t Cir.
1982), in which the Sixth Circuit stated: “Extension of arbitral immunity
to encompass boards that sponsor arbitration is a natural and necessary
product of the policies underlying arbitral immunity; otherwise the
immunity extended to arbitrators is illusory.” Id.

In Olson v. National Ass’n of Securities Dealers, 85 F.3d 381 (8t Cir.
1996), the Eighth Circuit affirmed the district court’s order granting
summary judgment in favor of an arbitration association and the
arbitrator based on arbitral immunity. The Eighth Circuit held that,
because an arbitrator’s role is functionally equivalent to a judge’s
role, courts of appeals have uniformly extended judicial and quasi-
judicial immunity to arbitrators. Id. at 382. In Honn v. National Ass’n
of Securities Dealers, Inc., 182 F.3d 1014 (8% Cir. 1999), the Eighth
Circuit concluded that the National Association of Securities Dealers
(NASD) was performing functions that were necessary to arbitration
administration, and therefore, its actions were within the scope of the
arbitral process. Thus, even if the NASD carried out those functions
improperly, it was protected by arbitral immunity. Id. at 1018.
Missouri’s appellate courts have not yet expressly ruled on this issue.

Y. (§15.136) Res Judicata
An arbitrator’s findings can provide the defense of res judicato

in a subsequent lawsuit. Kitsmiller Constr. Co. v. Wynn Constr., Inc.,
126 S:W.3d 795 (Mo. App. S.D. 2004). This requires a careful and
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somewhat unusual preservation of the record at the arbitration stage.
~ If counsel feels that this may become an issue, it may be advisable to
have a stenographic record.

~Z. (§15.137) Collateral Estoppel

An arbitration award also serves as a final judgment for collateral
estoppel purposes. Manion v. Nagin, 394 F.3d 1062 (8% Cir. 2005).
This can prevent a party from later advancing related allegations and
causes of action in a court of law. For example, a former employee
may be collaterally estopped from litigating claims against a union
for alleged breach of the duty of fair representation by failing to take
his termination grievance to arbitration when that employee’s
underlying claim against his employer was barred by res judicata.
Banks v. Intl Union Elec., Elec., Tech., Salaried & Mach. Workers,
390 F.3d 1049, 1054 (82 Cir. 2004). An arbitrator may also be
required to give a related “judgment” collateral estoppel effect.
Cornerstone Propane, L.P. v. Precision Invs., L.L.C., 126 S.W.3d 419
(Mo. App. S.D. 2004). Findings in an arbitration proceeding may be
presented to a jury in a subsequent lawsuit and collaterally estop a
party from disputing those findings. Jackson v. Flint Ink N. Am.
Corp., 370 F.3d 791 (8t Cir. 2004).

AA. (§15.138) Conclusion

The previous, now-outdated notion that arbitrators split the baby and
offer a compromised result has been dispelled in recent years by an
advanced process for dispute resolution. The challenge is whether
arbitration will remain true to its roots of being cost-effective and
speedier than traditional court. Attorneys find comfort in taking
considerable discovery. Arbitration will continue to be most effective
when an appropriate balance can exist that affords parties sufficient
time to prepare for a hearing while keeping in place the many
benefits that arbitration offers. Arbitrators must be vigilant in
exercising with great care and professionalism the vast power and
discretion that the courts have afforded them. Otherwise, the process
will break down and further court intervention and supervision as
well as possible curtailing legislation may alter what arbitration is
today.
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